
Understanding the Burden of Proof

The burden of proof is a foundational principle in law that dictates which party in a
legal dispute is responsible for presenting evidence and the degree to which that
evidence must convince the court [1]. It is the standard that a party must satisfy to
have a particular fact or claim legally established [1].

Components of the Burden of Proof

The concept is generally understood to consist of two distinct, yet related, obligations
[1]:

1. Burden of Production (or Burden of Going Forward): This is the obligation to
produce enough initial evidence on a particular issue to persuade the judge that
the issue should be presented to the jury or trier of fact. If a party fails to meet
this burden, the court may rule against them on that issue without the need for
the opposing party to present any evidence [1].

2. Burden of Persuasion: This is the obligation to convince the jury or judge that
the facts are as the party claims. This burden remains with the party throughout
the trial and is measured by the applicable standard of proof [1].

Standards of Proof

The amount of evidence required to satisfy the burden of persuasion varies
significantly depending on the type of case and the jurisdiction. The three most
common standards in the U.S. legal system are [1]:



Standard of Proof Application Required Level of Conviction

Beyond a
Reasonable Doubt

Criminal Cases
The highest standard. The prosecution must
establish the defendant’s guilt to the extent
that no reasonable person would doubt it [1].

Clear and
Convincing
Evidence

Specific Civil
Cases (e.g., fraud,
will disputes)

A higher standard than preponderance of the
evidence, requiring the party to show that the
claim is highly probable and substantially more
likely to be true than untrue [1].

Preponderance of
the Evidence

Most Civil Cases
The lowest standard. The party must show that
the fact in dispute is more likely than not to be
true (i.e., a probability greater than 50%) [1].

Who Carries the Burden?

The burden of proof typically rests with the party bringing the claim or asserting a
particular fact:

In Criminal Cases: The prosecution always carries the burden of proving the
defendant’s guilt beyond a reasonable doubt [1].

In Civil Cases: The plaintiff (the party suing) generally carries the burden of
proving their case by a preponderance of the evidence [1].
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